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1. INTRODUCTION 

Pursuant to 47 C F.R Section I .  106, Verizon Virginia Inc. (“Verizon”) respectfully 

submits this Petition for Clarification and Reconsideration of the Wireline Competition Bureau’s 

Mcmoranduni Opinioii and Order (“Order”) released on December 12, 2003 

II. ‘THE BUREAU SHOULD RECONSIDER ITS DEClSlON TO MODIFY OR 
STRIKE LANGUAGE UPON WHICH THE PARTIES AGREED DURlNG 
NEGOTIATIONS. 

In a few instances, the Order improperly modified or deleted language that Verizon and 

C‘aualier had agreed to during negotiations. Section 252 requires that the Bureau ensure that 

“open isstics” arc resolved coiisistenily wiih the requirements of section 251, but where parties 

agree on ternis, the Bureau inay not change them. Under section 252(a)(1), voluntarily agreed 

upon tcnns are binding “without regard to the standards set forth in subsections (b) and (c) of 

scction 251. ” The Fifth Circuil emphasized this point in a recent holding 

CJiider the provision for voluntary ncgot~ations, the parties are free to reach 
any agreement, without regard to the duties set forth In 5 251 I 

Section 252(e)(2) allows a state commission to reject negotiated terms only if they are not 

contrary to the public interest or discriminate against a third-party carrier That is not the case 

here, and the Order contains no findings that the negoiiated ternis i t  rejected violated the criteria 

i n  section 252(e). That section, moreover, applies only when a completed agreement has been 

suhiuillcd Tor approval. which has not yet happened. 

The Order, nevertheless, has overridden the parties’ voluntary agreement in the following 

instances 

I The parties agreed to include the sentence “Verizon shall not be required to 



perfom splicing to provide fiber continuity between two locations” in section 11.2.15.1 of the 

agi-cement ’ Even though the Order explained that this language was “not disputed by the 

Parties,”‘ i t  noncthelcss struck the sentence from the agreement. 

2 In  Exhibit A, the parties agreed on a rate of $0 30 for mechanized loop qualification 

This rate was rcduccd to zero ‘ 
3 .  The parties agreed on Section I 1  2 12.2(A), dealing with procedures for loop 

qualification, but the Order struck the language entirely and ordered the parties to negotiate new 

I aiigu age 

Where, as here, the parties have voluntarily agreed to contract language, the Order cannot 

iiiodify that lanyage.  Therefore, the Bureau should reinstate the contract language on which the 

parties agrecd. 

111. THE BUREAU SHOULD REVISE SECTION 5.6.6.2 TO CONFORM TO ITS 
ORDER REFLECTING THAT VERlZON IS NOT REQUIRED TO PASS TO 
CAVALIER ANY BILLING INFORMATION THAT VERIZON DOES NOT 
HAVE ITSELF (ISSUE C3). 

The contract language adopted by the Order does not sufficienlly reflect the Order’s 

holding that the provider of transit servlces is only required to pass to the terminating carrier the 

billing information that the transit provider receives from the origmatiiig carrier The Bureau 

should, therefore, adopt the additional language Verizon proposes here 

The Order unequivocally holds that, when Verizon provides transit services and Cavalier 

is the temiinating camer, Verizon i s  not required to pass to Cavalier billing information that 

Verizoii has not received from the originating carner 

[ W]e conclude that Veri7,on musl pass to Cavalier information necessary 
to identify the originating carrier or calling party in order to render 

2 



accurale bills, to the extent that Verizon has that information in some 
ascertainable fomi . We agree that Veriron i s  unable to pass to Cavalier 
information that Verizon does not receive and we do not expect Verizon to 
attempt to oblain information i t  does not have. Order 7 40. 

Hut the contract language that the Order adopts i n  section 5.6.6 2 of the parties’ 

agrement does not adherc to this principle Rather, i t  is silent as to what constitutes “surficient 

infomation to allow proper billing of traffic” or how Verizon can satisfy this contractual 

obligaLion This silencc will likely lead to disputes between the parties. 

The additional language thc Order inserted in section 5.6.6 2 does not adequately protect 

Verizon. That language providcs that, if Cavalier receives iiisufficient hilling mformation from 

Vcripon on ccrtain calls, Cavalier can dircct Verizon to block those calls.’ This provision I S  

inadequate for at least two reasons First, thcre is no guarantee that Cavalier would ever give the 

required notice, it  might instead claim that it is entitled to compensation fiom Verizon for such 

traffic Second, even if Cavalier did give notice, Verizon does not have the ability to selectively 

block only tliosc calls with insufficient hilling information. 

Therefore, the agreement should provide that Verizon satisfies i t s  obligation to pass 

billing infomiation when it passes the billing information it receives from the originating carricr. 

I\’. THE BUREAU SHOULD RECONSIDER ITS DECISION TO DELETE 
VERIZON’S PROPOSED LOOP QUALIFICATION LANGUAGE (ISSUE C9) 

Although the Order generally adopted Verizon’s language related to Issue C9, i t  deleted 

dll of Vcrizon’s proposed loop qualification language (section 1 1.2 12.2), requiring the parties to 

submit entirely iiew loop qualification language, apparently based on the niisperception that 

satloll  I I 2.12.2 was inconsistent with certain determinations i n  the Virginia Arhitrdon Order 

’ “hotwiihstandiiig m y  otltrr piovision of this Agreemenl, i f  the receiving Party IS not compensated for tlaffc 
passed wi thoul  sufticirnt information to allow propcr billing of traffic . then the orlg~naiing Party rnusr cease 
i o o t ~ i i g  such rrarlic from i t& swiich(es) to thc receiving Party upon ten ( I O )  days’ written notice to lhe other Party ’’ 
O i ~ I o ~ ~ 4 3 , d l a e c i i o n 5  6 6 2  

3 



and the Virgitlici Cos/ Issues Arhilrulion Order. Order $1 70. Since Venzon’s proposed section 

I I 2 I2 2 IS not inconsistent with eithcr of these orders, there is no reason to delete it.‘ 

First, the Order asserts that unspecified aspects o f  Verizon’s section 11 2.12 2 languagc 

“regarding inechanixd loop qualification information charges run counter to” the decision to 

disallow such chargcs in the Virgin/t i  Costfssues Arbilrarion Order. Order1 70 6i n 230 But 

Verimn’s scctioii I I 2 12  2 has nothing to do with Venzon’s rates for access to loop 

qua11 lication iiifoiniatioii, this language instead addresses the terms and conditions oythe loop 

yun/ / f ic~i / io~i  ~ K J C ~ S S  Alber/ P u d  L)/rec/ at 8 Rates are listed separately 111 Exhibit A to the 

agrccinenl Because Verizon’s section 11 2.1 2 2 does not address rnechanlzed loop qualification 

charges, i t  cannot be inconsistent with the language about such charges in the Virginin Cosf 

/.ssiies Arhirratioii Order. There is thus no support lor the Order’s deletion o f  Verizon’s 

proposcd section I 1  2 12.2. 

The Order’,s second reason for delcting section 11.2.12.2 i s  that i t  I S  assertedly 

“ambiguous as to whether Cavalier is rcstncted from usmg alternative methods of Loop 

qualification generally available to other competitive LECs, contrary to the Bureau’s 

determinations i n  thc Virginiu Arbitra/ion Order and the Virginia Cosr Issues Arbitration 

Order ” Ovrr‘er 7 70 In fact, Veri7,on’s proposed section provides the same loop qualification 

altemativcs the Bureau required in the Virginia Arbitration Order. Verizon’s proposed section 

1 1 2 I2  2 (A)  - (F) is virtually identical to the language the Bureau approved in the Vfvginlu 

4T&T,Igreeinen/ resulting from that Order. Hearing Tr at 435 ~ 437 (Clayton). The only 

” Tlic Oidcw also disallowed Verizon‘s niechanized loop qualification rate based on the erroneous assumption that 
Ca\aliei challeiigcd i t  Botli parties agreed iii rheir best and final offers to a rate of $0 40 per month per loop 
pro\ isioncd Sw v~,rfzoii Oclohrr 29 Propowl Pricing Alrachinenl at 8 (‘Standard Digital Loops, Recurring 
C’tidige, S 10; Mechanized Loop Qualification per Loop Provisioned”), Cavalier Ociobcr 29 Proposed Pricing 

l i l i ir  hi iwnr ai 4 (‘Srandaid Digital Loops, Kecurring Charge, $ 401 Mechanized Loop Qualification per Loop 
I’iovisioiied”) FIN Llic ieasvns discussed ai page 2 above, the Bureau should reconstder this aspect or its dectsion 



change to the loop qualification language is the iiiscrtion orthe teiin “xDSL Compatible Loops” 

in the first Iinc of the first sentence of section I I .2 12.2(A), and this change does not affect thc 

availability of alternative loop qualification methods. 

Furthennore, Verizon’s section 1 I 2.12 2(H) makes it clear that “Verizon shall not rejecl 

Cacalier’s order because Verizoii’s Loop pre-qualification procedure was not performed,” and 

then provides the proccdures that apply “when Cavalier opts not to use Verizon’s tools to 

pcrrom Loop pre-qualification.” Cavalier can use the same alternative methods of loop 

qualification generally available to other competitive LECs as long as that use is allowed by 

applicable law This language confomis to the Vzrgznia Arhilration Ordeu,’so i t  should not be 

delcted 

111 dcleting section 1 1  2.12 2, the Order suggests that i t  must be modified “[tlo the extent 

the laiiguagc 

and Control System”) for loop qualification purposes.” Orderf 70, n 231. But no such 

modificatioii is necessary. Although Vernon’s proposed Section 11 2.12 2(B) does not refer to 

LFACS by name, it  nevertheless makes clear that Cavalier may use this system by allowing 

Cavalier to access “a mechanued database that is made available to Cavalier on a non- 

discriminatory basis ” Furthermore, as Verizon witness Albert testified,’ there 1s no question that 

Vcrizon provides nondiscriminatory access to LFACS, as the Commission acknowledged in its 

Virg/nio 9271  Older.‘’ Indeed, as the Order noted, Cavalier never claimed that Verzon’s loop 

qualification process violates the Act or the Commission’s rules, nor dld II state any specific 

concerns rcgardiiig Vcrizon’s language 111 section I 1.2.12.2. Order 71 70. In any event, I f  the 

Burcau’s conccrn is that Verizon’s language docs not specifically inention LFACS, this conccrii 

does not recognize that Cavalier may use LFACS (“Loop Facility Assignment 



does notjusli,L striking all of Verizoii’s loop qualification language, 

Veriroii’s loop qualification processes reflected i n  section 1 1 2 12.2 are consistent with 

the V”r,y/n/n Arhz/rirlzon, and they have been approved by the Commission itself in Verizon 

Virginia’s 271 proceeding See Order11 70 The Bureau should thus reconsider its decision io 

delete this language aiid should adopt Verizon’s proposed section 11 2.12 2 in its entirety. 

V. THE BUREAU SHOULD NOT H A V E  EXCLUDED SECTION 18.2 FROM THE 
AGREEMENT’S LIMITATION OF LIABILITY PROVlSlONS (ISSUE C25) 

The agreed-upon language i n  section 25 3 statcs that the parties will not be liable to each 

other for special, consequential, punitive, or other indirect damages for any failure to perform 

under thc Agrcemenl Section 25.5, however, prescribes certain exceptions to this limitation of 

liability provision. The Order incorrectly modified section 25 5.1 to add an additional exception 

for violation of section 18.2 ofthe Agreemcnt, which imposes certain obligations regarding a 

party’s contacts with the other party’s customers. The effect of the Order’s revision is thus to 

reniove certain coiitractual limitations on the parties’ ability to recover special, consequential, 

punitive, aiid other indirect damages for violations of the customer contact obligations i n  section 

18 2 orthc Agrecnient This decision is unjustitied and unreasonable The Bureau should thus 

reconsider i l s  decisioii to add section I8 2 to section 25.5 1 

The exclusion of section 18 2 from the limitation of liability provisions was based an 

apparenl misunderstanding that, without such an exclusion, Cavalier would be “unable to seek 

redress” for violatioiis of section 18.2,’” and that Cavalier should “have the ability to pursue 

claims” for harm caused by improper customer contacts.’ ’ 
The exception created i n  the Order, however, IS not necessary for Cavalier to be able to 



seek redress Ihr claimed violations of section 18.2 As Verizon witness Romano testified, with 

rcspect to breachcs other thaii service failures, Section 25.3 only limits a breaching party's 

liability for indirecl and consequential damages. Hearing Tu at 576-577 (Romano). It does not 

reslrict a pal-ly rronl pursuing claims for violations of section 18 2, nor does it  limit a party's 

liability for direct damagcs Cor breachcs of that section.'* There is nothing in the record 

indicating olherwise, so there is no support for the Order's exclusion of section 18 2 from the 

Iiinitahoii of liability provisioii 

The Order t hus  was based on a misperception that failure to exclude section 18 2 from 

the Iiniitatioii or liability would prcvent Cavalier from seeking any recovery for claimed breaches 

of section 18 2 The Order does not cite any policy reason for treating liability for breaches of 

section 18.2 di rferently from liability Tor breaches of any of the myriad other obligations created 

by the Agreemciit, and for which liability is  limited to direct damages 

It is customary and appropriate for telecommunications carriers to reasonably limit their 

liabilily to avoid the potentially unlinnled recovery that could occur by allowing consequential 

damagcs l 3  Bccause unrestricted consequential damage verdicts could affect customers' rates 

and eben uiideriiiine the financial stability o f  a telecomniunrcations company, exceptions IO 

limitation of liability provisions must be very carefully circumscnbed and based on sound public 

policy rationalc Here, however, lhe Order has singled out one category of contractual violation 

Sw. e g. Ile~r,?rig Ti a t  217 5-6 (Romano) ("Cavalier can  obviously hring a complaint, they can brlng s u ~ l  agalnat 
Veriioii foi rhai pioblem " )  

In i/ic Morret- o/ dT&7' ,  76 F C C 2d 195 ar q! 9 (l980), cif/ng Wesferr! Union Telegraph Cu v Prresrer, 276 1I S 
252 (1028). !vc$ii,in lhiiuii Telegrirph Co I '  OIee,z BroJ & Co., 256 US. 566 (1921): Holman v So111/1w~eslern 
B d I  Tdcp/roire Co . 158 k Supp 727 (D Kan 1973); Amerlcnn Tel & Tel Co Y Flundu-Texas Fielghi Co , 357 
F Supp 977 (S D Fla ), dft'd per curiam, 4x5 F 2d I390 (5th CIT 1973), Wheeler. Slucky. Inc Y SourhwcAri,rn Bell 
J>lqJhowr Co , 270 F Supp 71 2 ( W  D Okla 1967), W a l e n  I, Pucific Telephone Co , 1 2  Cal 3d I ,  I14 Cal Rptr 
713,523 P2d  1161 (1974),Co/ei. Pucific re/ & Tel C u ,  l12Cal App 2 d 4 I 6 , 2 4 6 P 2 d 6 8 6 ( 1 9 5 2 ) , S o u f h e ~ i i  
fld/ T d  d: T d  Co I' / i i ~ w i ~ h c &  I H L  , 130 Ga App 79X, 204 S E 2d457 (1974), Wilkrnsurr 5, N e w  Enghnd Tel d 
li.1 Co.327Mas\ 132,97N.E2d413(1951).  W d d r ,  f ~ ~ s r o / T e l c ~ i u p h C a b l e C o ,  1 9 9 N Y  X8 ,92NE 415 

I ?  

l i  

(1910) 
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m d  eliminalcd any contractual limitation for recovery of indirect and consequential damages, 

without any policy rationalc whatsoever Tor doing so. 

The Bureau should reconsider its decision to add section 18.2 to the limitation of liability 

exceptions Specifically, i t  should remove the reference to section 18.2 in section 25 5 1, and i t  

should clarify that the Agreement does not restrict Cavalier’s right to pursue claims for direct 

daiiiagcs caused by violations of section 18.2 This result will allow Cavalier to seek redress for 

violations of  the customer contact ohligatioiis, but without the (perhaps unintended) effect of 

singling out these violations for unrestricted recovery 

VI. THE BUREAU SHOULD RECONSIDER ITS DECISION PERMITTING 
CAVALIER TO IMPOSE A “WINBACK” CHARGE ON VERIZON (ISSUE C27) 

The Bureau should reconsidcr its decision to allow Cavalier to impose a “winback” 

charge oil Veriaon whenever a Cavalicr customer migrates to Verizon. First, under the Vzrgma 

hhrtriilion Order, the Bureau lacked jurisdiction to set such a rate Second, the evidence i s  

conlrary to the Orderk factual findings that the winback functions Cavalier performs are closely 

comparable to the activities Verizon perfomis when it installs a loop for Cavalier’s use; and that 

VeriLon chargcs Cavalier for the fuiictions for which Cavalier seeks to charge Verizon. Finally, 

cven if Cavalier were entitled to some compensation for its winback functions, i t  never provided 

any cost study or any other record basis for a such charge But rather than requinng Cavalier to 

affirmatively suppod its winback charge, the Order improperly presumed Cavalier’s charge to be 

I-casonable and expectcd Veriion to submit its own cost data proving the charge was 

unreasonablc. The burden was on Cavalier to provide record support for Its proposed rate. 

Cavalier failed to do so, and, therefore, should not be permitted to impose a winback charge 

8 



4. The Jurisdictional Ruling Here Directly Contradicts The 
Jurisdictional Ruling in the Virginia Arbirrarion Order. 

‘l‘he Order ‘k establishment o r a  winback charge for Cavalier in this case directly conflicts 

m i t h  the ruliiig in the Virginia Arhitrarioii Order that the Bureau cannot set a competitive LEC’s 

rates Therc, the Bureau explained that i t  had jurisdiction under section 252(e)(5) of the Act, and 

that thc pricing provisions in  section 252 establish the standards that state commissions must 

apply i i i  detemiining “just and reasonable” ratcs under scction 251. But because the Bureau 

found section 251(c) applies only to incumbent L E O ,  it concluded that section 252 authorized i t  

only to dekrinine ratcs lor Verizon, not for competitive LECs. In other words, nothing in the 

Act authorized the Bureau to set intrastate rates for a competitive LEC; that was, instead, a task 

for the Virginia SCC. 

Although the same federal law governs this case, the Order reached the opposite 

conclusion here In this case, the Order found that section 251(c) (and specifically section 

25 I (c)(2)(D)) reqirires the Bureau to sct rates for a competitive LEC. Order 7 189 These 

opposing outcomes merit reconsideration If section 251(c) provided no authonty for the Bureau 

to set a competitive LEC’s rates before, it cannot do so now, either It makes no difference to the 

lcgal analysis that in this case, Cavalier asked the Bureau to set a competltive LEC rate, while, 111 

thc b ’ / rg~~~ /o  .Arhiwnrion, Verizoii made the request Tor the Bureau to set competitive LEC ratcs 

There is no basis for the Order’s novel, expansive interpretation of section 251(c)(2)(D) 

i n  Cominisslon rulcs or precedent. As support, the Order relies only on paragraph 218 of the 

/md Chzpe/ i f /on First Repor1 cind Order for the proposition that “terms and conditions of 

interconnection for cornpetitwe LEC should be no lcss Bvorable than for incumbent ”I4 But thc 

point of the paragraph 218 discussion was that a n  incumbent LEC may not provide 

9 



iiiterconncctioii to a competitor in a nianner that is lcss efficient than the incumbent LEC 

provides to l t s c ~ r  I ’  

Notliiiig in paragraph 218 supports the Order’s new interpretation of section 251 

Paragraph 21 8 ddrcsses only the interconnection functions an incumhem provides. It has 

nothing to do wilh the functions a competitive LEC might provide to an incumbent, and does not 

identify anything in the Act that contemplates ratesetting for competitivc LEC services Because 

section 251 docs not address the services a compctitive LEC provides to an incumbent, it 

providcs no authority for setting rates for a coinpetitive LEC’s services ~ as the Bureau itself 

held in  the Virginiu Arhirrutioir Order 

The Commission (and therefore the Bureau) has jurisdiction over intrastate rates charged 

Iiy competllive local exchange carricrs only if Congress has “expressed with the requisite clarity 

its inteiilioii that the Commission exercise~urisdiction.”” Congress has not expressed such 

intcnt herc ~ as there is no provision i n  the 1996 Act or anywhere else in the Communications 

Act grai~liiig this sweeping authority. The Bureau should reconsider its winback charge ruling 

and decide, consistent with the Virgiii/a Arbilruhon Order, that the Act provides no authority to 

set intrastak rates for competitive LECs. 

B. The Order’s Decision to Apply Verizon’s $13.49 Rate Is Contrary to 
the Evidence. 

The Order concluded that i t  was reasonable to use Verizon’s $13.49 UNE Installation 

charge as a proxy for Cavalier’s winback costs, because the winback functions performed by 

Cavalier are “similar in purpose and scope” to the work that Verizon performs when it provides 



an unbundled loop for Cavalier ciistoiners," but that conclusion i s  not justified by the evidence 

i n  the record The record here does i iol show that Cavalier performs the functions covered in 

Vcrizoii's SI3 49 charge at all, and i t  does no1 establish that Verizon charges Cavalier for thc 

runctioils for which Cavalier seeks lo charge Verizon As a result, the Order's "winback" charge 

o f $ l 3  49 IS arbitrary 

I The Winback Rate Is Unjustified Because I t  Includcs Costs for 
Services that Cavalier Does Not Perform. 

Because Cavalier docs not perfonn the provisioning functions that are covered in 

Verimn's S I3 I 9  charge, Cavalier should not be able to collect this same charge from Verizoii 

when a Cavalier customer migrates to Verizon When a Verizon customer switches to Cavalier 

and Cavalicr plans lo serve that customer with a Venzon UNE loop, Verizon must install aUNE 

loop for Cavalier's use. Installation requires physical wiring work, such as deploying a 

technician to rearrange facilities in the field in order to make a loop available to Cavalier's 

custonicr and having a central office technician cross-connect a loop to Cavalier's collocation 

arrangement Alhevl Panel Rebuttal at 23. Verizon recovers the costs o f  performing these W E  

installation functions through its Service Order Connect and Installation charges," which 

comprise the $1 3.49 charge assessed to Cavaher when it orders a new UNE loop 

When a Cavalier customer migrates lo Venzon, Cavalier does not perform these 

provisioning fiiiictions. Indeed, Cavalier never clalmed to perform such functions. For example, 

Cavalier adniittcd that, in a winback sltuatlon, It does not perform the cross-connect that Verizon 

coniple~cs when Verizon installs a loop l 9  Nor does Cavalier claim to rearrange its facilities in 

the ficld in a winback situation, as Veri~on does in a loop installation situation In fact, because 

01 f/c>r 11 204 
Order 1/ 198, uliiiy Veriron Reply Brief ai 70, Verizon AnswerIResponse. Ex C, Ex A at Parr VI 
fcrr-lo D ~ i c c r a i  :, C m , n / l r r B ~ ~ < f a t  70 

( 7  

I &  
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Cavalicr provides Verizon no service and no facility, the only functions that Cavalier claims to 

perform when a customer transfers to Verizon are nine automated, administrative functions 

Because there is no cvidence that Cavalier perfornis provisioning functions that are the same as 

to [hose underlying Verizon’s Service Order Connect and Installation charges, Cavalier should 

no( he able lo recover the $1 3.49 that VeriLon charges for installation of a UNE loop. 

2.  There Is No Other Record Basis for the Winback Charge. 

The Order also claims that Cavalier is entitled to its winback charge because Verizon 

may he recovering some winback costs from Cavalier Order f 205. Even if this were true, i t  

would iiol jtistiry the $13 40 winback charge establ~shed in the Order, since, as noted above, that 

rate is based on the costs of providing unbundled loops and has nothing to do with winbacks I n  

fact, however, the record shows that Verizon does not charge Cavalier for the activities for which 

Cavalicr seeks to charge Verizon when a cuslomer migrates to Verizon. 

The ninc functions for which Cavalier proposes to charge Venzon when a customer 

transfers from Cavalier to Verizon are purely administratwe ’’ Verizon does not charge Cavalier 

Tor any oflhese automated, ministerial activities when a Verizon customer migrates to Cavalier. 

Alhrrl Pcinel Kchulkd at 23 There i s  no contrary evidence in the record. Instead, the Order 

assunied that VeriLon charges for these functions, even though such charges do not appear 

anywherc in the Agreement’s Priclng Schedule Order 7205  This assumption LS mistaken 

Verlzon’s testimony was clear and unopposed. Verizon does not charge for the activities for 

which Cavalier seeks to charge Venzoii. There is no evldence in the record that Venzon 

rccowrs these costs through i ts  Service Order Connect charge, its Installation charge, or any 

?,I 
. S w f c i i i o  Dii-rcrat 3, CmmhevBii i far76 

‘I F r i i i o  Dweu at 3 3 (listing functioiis that Cavalier pel forms in a wmback scenario as “Initlate Servlce Order, 
I’iuvide CRS upon iequeht, Szivice Order C‘oiifirmation, Delete Switch Translaiions, Install inteicept as applicable, 
Lpdnle SOA. Cooldinare LNP, l ~ e d r r o u b l c  Shoot, Expedite") 
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other chargc assessed to Cavalier 

The Order furlher states that “Venzon’s witness admitted both that in the loop 

installation process Verizon performs similar functions to those that Cavalier performs in the 

winback process and that the associatcd costs might be recovered in these charges ”22 In fact, 

Vcriron’s witness made no such admission, testifying only that Verizon recovers its costs foi 

pe/fofo,-mng ii cros.wo/inect through a Service Order Connect charge” ~ an activity that Cavalier 

does iiot perfom for Verizon in connection with a winback 24 With respect to the other 

winback-related functions that Cavalier’s counsel asked about at the hearing, Verizon’s witness 

indicated that Verizon does not chargc for 

The Order states that Veriion should have produced cost evidence showing that i t  was 

nor recovering winback costs through its unbundled loop rates. Order 11 205 Thls conclusion, 

howcver, reflecls an linjustificd attempt to shift the burden ofproof in this proceeding. In 

addilion, the Order suggcsts that VeriLon should have to prove a negative ~ that i t  does not 

charge for something ~ a ncarly impossible task I t  was Cavalier’s duty to submit cost study or 

olher evidence justifying its proposed rate 26 Because Cavalier failed to offer any such evidence, 

thci-c i s  no rational basis for the conclusion that $ I  3.49 i s  a reasonable rate 

Furthennore, allowing Cavalier to charge Verizon for these functions makes no sense 

bccause Cavalict- does not perform thesc functions for Verizon’s benefit, but rather for the 

henehl of its own retail operations. Indeed, Cavaller has to perform these functions when one of 

>, 
~~ O&, ql 205 The Bureau piovides no iccord citation to support this proposition 
” Hrm!,1g P ar 594 16-18 (Clayton) 

p<,/!,O D i i i ~ C r d l  2 21 ~ 3 4 ,  CUV<i/i<’r 8 I - lCf1J t  76. 11 

!( Vci ILOII’S \\itne\s w a s  uncei tam only about whether Veiizon recovered its costs for firm ordei contirmanons 
lliiougli orher “OSS-type costs ” H m m g  TI. a t  593 2 I ~ 594 2 (Clayton) She denied that Verizon recovered such 
costs lhrough eiiher 11s Service Order Connect or Iiisiallaiion charge 

I he Orik,i-concludes that Caval ie i  wds 1101 required lo tile a cost srudy to support its rate because “ i t  is reasoilable 
10 permit Cavalicr io chaige Vcrizoii the rate Ver izm charges it for tlie same or similar service5 ’’ Order 11 679 
rhis logic I S  flawed because. as noted aboLr, Cavalier did nor prove that its proposed winback rate corresponds io 

i i i i i ’  o r  the S C I S I C C S  for which Verizon recover? In it< Scwice Order Connect and Installahon chaiges 

71, 
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custonicrs simply disconnects service and moves to another state. Such charges are not 

lcgitiinate wliolrsnle functions for which Cavalier can charge Verizon. 

Finally, i f  Cavalier is perniilled to charge a winback rate, such a charge should take 

account o f  the fact that Cavalier may already be recovenng some of the same winback costs tha( 

i t  seeks herc koin its own end users through its Access Services Tariff ‘’ The $13.49 winback 

ralc set by the Order, however, reflects no such adjustment. For all these reasons, then, the 

Bureau should rcconsider its Order and eliminate Cavalier’s winback charge 

C. If the Winback Charge Is Retained, the Bureau Should Clarify 
Cavalier’s Rate Must Be Reduced If  Verizon’s Rate Changes. 

The Order recognized that ihc $1 3 49 winback charge should change along with any 

changes in Verizon’s corresponding charges ’’ Verizon’s Service Order Connect and Installation 

charges (which inake up the 1613 49 charge) will, in fact, decrease in accordance with the 

Bureau’s V/rgi/i/a Cost Issues Arhfrciiion Order if that order i s  allowed to take effect and is not 

stayed ’‘) If thc Bureau does not revise i t s  decision relating to winback charge, i t  should clarify 

its Order and require the parties to modify Section IV of Exhibit A to the agreement to read: 

“Non Recurring Charges - an amount no greater than the total of Venzon’s Service Order 

Conncct and Installation charges ’’ This change will assure that Cavalier's winback rate IS  

reduced automalically along with the rcduction in  the Service Order Connect and Installation 

charges that are the basis for the $13.49 winback charge 

-- 
Cdvaller Telephone Access Serwces Tarilf, rariff  FCC No I ,  First Revised Sheet 63, Effective June 14, 2001, 

Secilon 6 5 6 “LNP End User Surcharge,” available a t  < hl (p l  >~\p&kL<o!Y c ~ ~ 1 ~ ~ 1 ~ ~ ~ 1 ~ ~ ~ ; ( ~ ( ’ ~ ~ ~ 2 ~ 1  Kl!> 
(Idhi ~ ~ i w d  Jailuary 12 ,  2004), 6 5 6(A )(“The Company will assess a monthly number-portability surcharge to end 
~ i b l ‘ i s  serbed by 1.N-capable s ~ i t c l i e s  ”), 6 5 6(B) (“The monthly charge IS assessed, as determned by the 
Coinpaiiy. 10 all cnd users or resellers of local cxchange service ”1, 6 5 6(C) (“The rates and charges assoclated wlth 
LNP End User Surcharge will be billed monthly Basic per llne per month $0 23.” (empharw ~n original)) 

01.rIei. n 679 (“To the extent Verizon’s charges for comparable servlces are reduced in the future, Cavaller should 
also rcducc its charges to the same level ”) 

See g w w i d l u  Vugin i i i  Coat Irsiicm AI-hmorl:m 0rdpl-n 567-580 (adoptlng AT&T’s cost model to determne 
YKC‘s) 

1% 

l C  
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D A T E D  January 12, 2004. 

Michael E. Glover 

Of Counscl 

James R Young 
Kimberly A Newnian 
O’Melvcny &Myers LLP 
I625 Eye Street, NW 
Washington, DC 20006-4001 
(202) 383-5332 
(202) 383-5414 (fax) 
jryoung@omm corn 
knew man@!oiiim coni 

Respectfully submitted, 

V eri zon 
151 5 North Court House Road 
Arlington, VA 22201 

(703) 351-3663 (fax) 
karen.zachana@verizon.com 

(703) 351-3193 
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